§ 11. Affirmative defenses; res judicata, 73 Am. Jur. 2d Summary Judgment § 11 


73 Am. Jur. 2d Summary Judgment § 11 


American Jurisprudence, Second Edition November 2021 Update 


Summary Judgment 
Karl Oakes, J.D. 


II. Actions, Matters, and Proceedings in Which Authorized or Available 


§ 11. Affirmative defenses; res judicata 


Topic Summary Correlation Table References 


West's Key Number Digest 


West's Key Number Digest, Judgmentijj=r1 81(13) 


A.L.R. Library 


Raising res judicata by motion for summary judgment under Federal Rule 56 and similar state statutes or rules, 95 A.L.R.2d 
648 





A summary judgment may be properly based upon an affirmative defense, such as laches, ! the statute of limitations’ or a valid 
release, and summary judgment may also be granted for the plaintiff as to affirmative defenses when the defendant effectively 


fails to oppose the plaintiff's summary judgment motion with respect thereto." 


Whether it is raised by way of defense or asserted by a plaintiff, counterclaimant, or cross claimant in a judicial proceeding as 
ground for recovery, the plea of res judicata may be raised by motion for summary judgment under Fed. R. Civ. P. 56 or under 


similar state statutes or rules.” Collateral estoppel also may be invoked by a motion for summary judgment.® However, a court 


should not grant summary judgment on res judicata grounds if the scope of the earlier decision 1s unclear.’ 
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Genuine issues of material fact as to whether insurance companies that issued long-term, own-occupation, professional disability 
insurance policies to physician used current procedural terminology (CPT) code analysis as sole basis for classifying medical 
specialists out of their occupation in order to deny claims for total disability, whether physician would have continued to pay 
premiums on policies had he known that insurers had changed their claims payment system, and whether insurers and their 
parent were distinct companies precluded summary judgment on physician's claims against insurers and their parent under 
Racketeer Influenced and Corrupt Organizations Act (RICO). 18 U.S.C.A. § 1962. Hepp v. Paul Revere Life Ins. Co., 120 F. 
Supp. 3d 1328 (M.D. Fla. 2015). 


Genuine issue of material fact existed as to whether ride-sharing companies adequately provided taxi medallion holders with 
notice of res judicata defense, precluding summary judgment in action for unfair competition. Malden Transportation, Inc. v. 
Uber Technologies, Inc., 386 F. Supp. 3d 96 (D. Mass. 2019). 


Defense of insufficiency of service of process, along with the other defenses enumerated in dismissal statute, except failure 
to state a claim upon which relief can be granted, are matters in abatement which are not within the scope of the summary 
judgment procedure, as a motion for summary judgment applies to the merits of the claim or to matters in bar but not to matters 
in abatement. West's Ga.Code Ann. § 9—11—12(b). Mangram v. City of Brunswick, 751 S.E.2d 523 (Ga. Ct. App. 2013). 
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